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UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN

COMMENTARY TO AMENDED LOCAL CRIMINAL RULE 32.2(h)

(October 2007)

As a result of the Supreme Court’s decision in United States v. Booker, 543 U.S. 220
(2005), the federal Sentencing Guidelines are advisory.  In formulating a sentence, the district court
must now consider the advisory guidelines, as well as the factors set forth in 18 U.S.C. § 3553(a).
After Booker, the appellate courts have recognized two types of departures:  (1) a departure
authorized by the Sentencing Guidelines under section 5, part K; and (2) a non-guidelines departure
based on application of the factors set forth in section 3553(a), also known as a “variance.”  See Rita
v. United States, 127 S. Ct. 2456, 2461 (2007); United States v. Husein, 478 F.3d 318, 329 (6th Cir.
2007).

Local Civil Rule 32.2 governs the procedures leading up to sentencing, with a view
to allowing both the government and defendant to make a clear record of their respective positions
on all sentencing issues and affording the Court ample time to consider those positions.  At present,
the local rule requires any party seeking a departure under the guidelines to embody that request in
a motion filed at least five business days before sentencing.  The court has determined that careful
consideration of all sentencing issues requires that any party seeking a variance under the section
3553(a) factors likewise provide notice of that request to the opposing party and the Court by motion.
To assure that requests for departure and variance come to the Court’s attention, the amendment
requires that the motion clearly identify in the caption that a departure or variance is sought.


